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Dorothy Vachell 5 Wid' Lacy Breton, Wid William \ 
and Thomas V achell * 2 8 * 
Son and Heir of Arrzt. e e : 
| Alice her Daughter, and RES P. 
Tanfeild Vachell, Eſq; EO BenjaminJeffryes, Eſq; Sur- | 
Deceas'd | | viving Executor of Tbo- 
he. mas Breton, Elq; Deceas d. 


The Appellants C ASE. 


IHE faid Thomas Breton upon his Marriage with the Reſpondent 
" Lacy Entred into Articles, to Truſtees, to Lay out 4000 J. in the 


Purchaſe of Lands of Inheritance, to be Settled to the Uſe of 
himſelf for Life; and after to the ſaid Lucy for her Life, (in full 
of Dower;) and after both their Deaths, to the Heirs-Male of their Two 
Bodies, with Remainder to the faid Thomas Breton, and his Heirs: And 
they had Iſſue Francis and Dorothy. But afterwards they Lived a-part, and 
did not Co-habit together for many Years before his Death. | 
During the faid Tanfeild Vachells Minority, a Treaty of Marriage was 
propoled between him and the Appellant Dorothy; And in Conſideration 
thereof, it was Agreed between the ſaid Mr. Breton and Anne the Mother 
of the ſaid Tanfeild Vachell, that the faid Mr. Breton ſhould Give 3000 J. 
down, and 1000 J. at the end of Six Kalendar Months, and 1000 J. 
to be Secured by Bond, Payable when the ſaid Tanfeild Vachell ſhould attain 


the Age of Twenty-one Years, and make a Settlement according to the 
Propoſals Agreed on. 


And Mr. Vachell wanting Moneys, and Applying to Mr. Breton, as is 
pretended, he furniſhed him therewith. 
« And 18th of November 1685, Mr Breton Borrowed of one Mrs. Davis 
200 J. for which the faid Mr. Breton, and Mr. Yachell, (tho' under Age) 
became Bound. And in November 1686, Mr. Breton Borrowed of Mr. 
Loveing 500 J. and of Sir Francis Winnington 809 l. which he Secured by 
his own Bond, and in which Mr. Vacbell was not Named; and Mr. Breton 
always Paid the Intereſt of all the faid Money till his Death. 

Mr. Breton makes his Will, and Appoints 4000 J. to be Laid out in Lands, 
according to the Marriage-Articles; and that until the fame was Laid out 
200 J. per Aun. ſhould be Paid Quarterly to his Wife, the ſaid Lacy; and 
as to the Real Eſtate which he was at that Time Seized of, he Created 
particular Truſts for the Payment of his Debts, Funerals and Legacies, and 
for his Eldeſt Son Francs tor Life; Remainders to the Firſt and every 0- 
ther Son ſucceſſively of his ſaid Son Francis Body, on the Body of Aune 
his Wife, and their Iſſue-Male: And in Default thereof, to the Appellant 
Dorothy, and her Iſſue Male by her then Husband Tanfeild Yachell, or any 
other Husband; with Remainder to his Nephew Robert Breton, and his Heirs- 
Males; with Remainder to the right Heirs of the ſaid Robert. 

And after Giving ſeveral Specifick Legacies, and particularly to his Executors, 
viz. Feffryes 100 J. Millet 501. and Lady Street 201. the Teſtator Gives to 
the Reſpondents William and Penelope in theſe Words; And I do Order, Will, 
Deviſe and Appoint, that my ſaid Executors, or the Survivor or Survivors of them, 
ſhall out of my Perſonal Eſtate Pay unto Penelope the Daughter of my ſaid Wife 
the Sum of Ten Shillings, (and no more;) and alſo Pay unto William Sou of 
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my ſaid Wife the Sum of Ten Shillings, (and no more ; ) and alſo Pay unto ſuch 
other Child or Children which ſhall or may hereafter be Born of the Body of 


my ſaid Wife, and which ſhall te Alive, or wherewith my Wife ſhall be Enfient 


at the Time of my Death, the Sum of Ten Shillings, (and no more; And De- 
vifed all his Free-hold Manors and Lands to his Executors : In the Firſt 


place, to Pay the Intereſt of the Money due to Sir Francis Wimington, arid 


About April, 
1689. 


others; and within One Vear by Sale, or otherwiſe, in the Firſt place Sa- 
tisfy the ſaid Sir Francis Winnington's Bond, and his other Creditors : And 
of his ſaid Will made the ſaid Feffryes, Millet, and Dame Penelope Street, 
his Executors; and in October 1687 the ſaid Teſtator Died without Alter- 
ing his Will, which Mr. 7e yes and Millet Proved. 

Tanfeild Vachell attained his Age of One and twenty Years, and made a 
Settlement according to the Agreement on his Marriage, and thereupon 
Mr Jeſfryes the Executor paid the ſaid 1000 J. Remainder of the Appellant 
Dorothy's Portion, without demanding any Part of the ſaid 1 500 J. Borrowed 
by the ſaid Mr. Breton as aforeſaid, knowing (as the Appellants apprehend) 
that the ſaid Thomas Breton never intended that the ſaid 7apfeild Vachel ſhould 
be Chargeable with, or be Accountable to his Eſtate for the ſaid 1500 J. or 
any Part thereof; and for that Reaſon that the Teſtator made ſuch Careful 
Provifion by his Will for Payment of both Intereſt and Principal as his own 
Debt, in Caſe ofDeficiency of his Perſonal Eſtate; the ſaid Mr. Feffryes the 
Executor paid the nid 200 J. per Aun. till 1696, and then the 4000 J. was 


laid out in a Purchaſe, and Setled as the Will Directed. 


And the ſaid Mr. Jeffryes knowing the Teſtator's Mind, and that it was 
his Intention to Diſcharge the faid 1500/7. and Intereſt, conſtantly paid all 
the Intereſt for the ſame ; and in 1692 paid Mr. Loveing, and in 1695 paid 


Mrs. Davies, and in 1696 paid Sir Francis Winington, their Principal and In- 


Trinity Term, 
1677. 


tereſt then due, and the fame are allowed to him in Exoneration of what 
was Charged on him as Executor to Mr. Breton, and he never demanded 
any Part of thoſe Debts, or any Intereſt of Mr. Vachell. . 

Mr. Vachell, and the ſaid Appellant Dorothy, Exhibited a Bill in Chancery 
againſt the ſaid Mr. Feffryes, to have an Account of the Profits of the Real 
Eſtate, ¶ Francis being Dead without Iſſue-Male, leaving only a Davghter,) 
and alſo the Perſonal Eſtate and their Share thereof; And the ſaid Lucy and 
her Children, in 1699, Exhibited their Croſs Bill to have an Account of the 
Perſonal Eſtate, and to have their Share equal with the ſaid Appellant Doro- 
thy, and to bring the 1500 J. before mentioned, as a Debt on Mr. Vachell, and 


into the Teſtator's Perſonal Eſtate. 


To this Bill Mr. Vachell, and the Appellant Dorothy, put in their Anſwers, 
and admitted the Receipt of the 1500 J. but inſiſted that Mr. Breton had 
taken on himſelf the ſaid Debt, by paying the Intereſt, and making ſuch 
Proviſion by the Will as before; and that the faid Tanfeild was then un- 
der Age, and not One Penny ever demanded by Mr. Breton or his Executors. 

Both Cauſes were Heard on Bill and Anſwer before the Maſter of the 
Rolls, who Decreed that the Surpluſage of the Teſtator's Perſonal Eſtate 
ſhould be diſtributed (according to the A for!Setling of Inteſlates Eſtates ) 
to and amongſt the ſaid Reſpondents Lacy, William, Penelope, and Anne de 
Fountain, (the Relict of Francis Breton, the Son of the ſaid Thomas) 


and the Appellant, Share and Share alike; and that the Profits of the Real 
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Eſtate in Northamptonſpire, ſhould for the Firſt Year after the Teſtator's 
Death, go towards his Debts, and that the Reſpondent Feffryes ſhould Ac- 
count for the fame, and for the Perſonal Eſtate, And Ordered that the 
1500 J. ſhould be Accounted as Part of the Teſtator's Perſonal Eſtate, but 


reſerved Intereſt thereof till the Maſter had Stated, who was bound, ag 
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who received the Moneys, and whoſe Debt it was; and that the ſaid Sur: 
plus ſhould be divided in manner aforeſaid. i | 
2.39 Offobler The faid Maſter, (inter al) Reported, That the 15007. was Borrowed by 
170+ the Teſtator for Mr, Vachell's Uſe, but that Mr. Vachel was not Bound in 
„ Two of the Bonds (viz) for 1 300 J. of the Money; Whereupon, 
23 _ The Maſter of the Rolls (altho* the Appellant Dorothy and her late Hus- 
17 band's Anſwer was then Read) Ordered that the Intereſt ſhould be paid for 
» the 1500 J. which was Computed at 1637 J. 6s. and being added to the 
. 15004, made 3137 J. 6s. which Report was Confirmed ; but before the ſame 
was Complyed with, the ſaid Tanfeild Pachell Died, leaving the Appellant: 
Dorothy his Widow and Executrix, and the faid Thomas his Son and Heir, 
. againſt whom the Reſpondents revived the Proceedings in the Court of 
Chancery, and endeavoured to compel the Appellants to perform the ſame. 


For Reverſing which Orders and Decrees, The Appellants 
Humbly Offer to Tour Lordſhips Conſideration theſe Reaſons. 


I. For that Decreeing Mrs. Breton, and her Son William and Daughter 
Penelope any Share of the Surplus of the Teſtator's Eſtate, would be to 
make a New Will, and contrary to expreſs Negative Words in the 
Will, as the Appellants humbly apprehend. . 

II. For that the Decreeing Mr. Vachell to make Satisfaction for the 1500 J. 

and Intereſt, is doing what Mr. Breton could not do, Mr. Yache!l not 
having obliged himſelf thereto. And Mr. Breton's Executors, or any 
other under him, cannot be in a Better Condition than Mr. Breton 
himſelf was. 5% — 

III. The ſaid Orders and Decrees ought to be Reverſed, becauſe the ſame (eſpe- 
cially as to the 1500 J.) are made without any Ground from the Ap- 
pellants Dorothy and her late Husband's Anſwers: And yet the De- 
cree in the Inrollment is ſaid to be made upon Bill and Anſwer; and 
the Teſtators paying the Intereſt of the 1500 J. and inſerting it in 
his Will as a Debt to be paid out of his Eſtate, and not demanding 
either Principal or Intereſt, or in any Account of his Eſtate, taking 
notice of this Debt of 1500 J. the fame. ought not to be Charge 
upon the Appellants, And the ſaid Mr. Fefryes did, ſince the Death 
of Mr. Breton, pay Mr. Vachell the 1000 J. Remainder of the Por- 
tion, without pretending to demand the ſaid 1500 J. or Intereſt thereof: 


And therefore the ſaid Appellants have Appealed againſt 3 
the ſaid Decrees and Orders, and Hope the ſame ſhall 
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le Reverſed. 


Jos EFH JEKYLL. 


WV. NORRIS. 
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| © . Heard this Day, being Wel- | 
| 7: neſday the 5th of March, 1706. | rad es e 


